USA FARMERS SUMMARY - Senate Framework of Agricultural Component of Comprehensive Immigration Reform Bill
I.  CURRENT UNDOCUMENTED FARMWORKERS
· Workers and employers “safe” from immigration enforcement while adjustment process is established.

· With sufficient prior qualifying work in ag, workers will be eligible to apply for “blue card” status.  Once granted blue card status, the worker has an expedited path to a green card.  

· Over the next 5-7 years, worker has an annual work commitment to agriculture.  Work commitment is 145 days/year in the next 5 years, or 100 days in the next 7 years.

· H-2A workers are eligible for blue card.

II. NEW GUESTWORKER PROGRAM
· Expected to be operational by 2016.

· Open to all ag sectors and year round work.

· Application process is through USDA and DHS.  Not DOL.

· Workers can be employed by contract or at-will and can move from employer to employer during 3 year term.

· Workers on contract must complete contract before moving to new employer.  Failure to do so, requires worker to return to home country before taking new job.

· Employers using contract must provide ¾ guarantee of work to workers, with exception for act of God.

 A. VISA

· 3-year term visa

· Cap is 112,333 per year.  Thus, maximum visa workers are: 
· year 1  = 112,333

· year 2 = 224,666

· years 3-5 = 337,000 

· After year five, cap is set by USDA Secretary

· USDA Secretary also has authority to increase cap in any year if there is a shortage of workers

 B. WAGE

· Establishes new nationwide wage rate for agriculture in 4 separate ag occupation categories utilized by BLS.  USDA Secretary can establish wage rates for other BLS occupation categories.   In 2016, wage rates will be: 

Crop                                      
$9.64

Grader/Sorter                  
$9.68

Animal                                  
$11.37

Equip Operator                 
$13.06

· Rather than using annual surveys, the wage rates are adjusted each year for inflation with a guaranteed floor of 1.5% increase and a cap of 2.5% increase.  Inflation less than 1.5% results in the floor increase, inflation greater than 2.5% results in the cap increase.

· Minimum production standards for prevailing rates cannot increase over where they are the first year the employer is in the new program.  USDA Secretary has authority to increase production standards. 

C.  HOUSING
· Whether in contract or at-will, employer must provide worker with housing or provide housing allowance. 

· Housing allowance is paid as supplement to hourly wage and varies by state according to HUD housing reimbursement rates (currently averages slightly over $1 per hour nationwide).

· Workers on contract can only be provided housing allowance if Governor of state certifies housing is available in the area.

 D. TRANSPORTATION

· Whether contract or at-will, employer must provide inbound transportation for worker coming from abroad.

· In contract employment, employer must provide return transportation only if worker works for you for ¾ of 3-year visa term.

· In at-will employment, there is no return transportation.

 E. APPLICATION/RECRUITMENT PROCESS

· No 50% rule

· No requirement to contact former workers

· No advertising requirement

· Employer registers with USDA as ag employer describing nature of work and need for labor. Registration good for 3 years.

· Employer files description of job with SWA 45 days before date of need.  Job must be posted for 30 days.  Not a “job order”.

· Employer files Petition with DHS requesting workers.

· Recruitment obligation ends 15 days before date of need.

· US workers who respond to job advertisement have to be provide same pay as visa worker, but do not have to be provided housing/housing allowance.

· For former H-2A employers, you do not have to hire a Blue Card worker (but must hire other US workers) if you would prefer to bring in a former H-2A worker.  But if you decline to hire a qualified Blue Card in favor of a former H-2A, you must pay the former H-2A worker the AEWR (plus inflation adjustment).

 F. WORKER PROTECTIONS

· Migrant and Seasonal Agricultural Worker Protection Act (MSPA) applies to visa workers, including private right of action.  There is, however, mandatory mediation before the lawsuit can proceed.

· DOL enforces federal employment-related laws.

· Foreign recruiters will be regulated by DOL.  Not yet specified precisely how.

· Worker must be provided info (MSPA disclosure, contract, etc.)

 G. H-2A

· Between time the bill is enacted and the new program is operational, the H-2A AWER will be frozen at 2013 levels.

· H-2A program will continue in operation during first year of new program and then will end.

· H-2A visas in year 1 of new program do not count against cap of new program

